2017 February 22 - Three ways we can boost Canada's sovereignty for our 150th birthday
Ottawa Citizen
As we celebrate the 150th anniversary of Confederation, we could give ourselves a present that will also benefit future generations.
The 1982 Constitution represents a significant milestone in our evolution from a colonial to a sovereign nation, but some unfinished business remains:
• Canada cannot choose its own head of state;
• Amendments to the Constitution require the virtually impossible unanimous agreement of Parliament and all provincial legislatures;
• There is also a notwithstanding clause that can override our Charter of Rights and Freedoms.
The Monarch
A sovereign nation should be able to choose its own head of state; the monarchy is a relic of our colonial past. Individuals should rise to positions of prominence on merit, not an accident of birth. Queen Elizabeth II is widely respected for her devotion to duty but, at the end of her reign, Canada should cut its ties to the monarchy. A 2016 Ipsos Reid poll found 53 per cent support for this measure. As our population becomes more diverse, this support will likely increase.
Canada’s governor general could now serve as head of state since, in practice, she or he already performs the duties of the office. A different process could be adopted later if desired.
The amending formula
Canada should be able to reform or abolish the Senate using the general procedure for amending the Constitution. It requires authorization by Parliament and the legislatures of two-thirds of the provinces with at least 50 per cent of the population of all provinces.
The notwithstanding clause
The notwithstanding clause has outlived its usefulness. Only Quebec, Saskatchewan, Alberta and the Yukon have ever used it. Quebec last did in 1988, failing to renew it five years later as required for it to remain in effect. Saskatchewan used it in 1986 for its back-to-work law, but the Supreme Court found no violation of the Charter, hence no need to override it. In 2000, Alberta applied it to pass a law that defined marriage as the union between a man and a woman. The law was disallowed by the Supreme Court not because of the Charter, but on the grounds that the matter is one of exclusive federal jurisdiction. The Yukon used it for the Land and Planning Development Act, which was never proclaimed.
Legislatures can function without the notwithstanding clause, and no great crisis has arisen that demands its retention. It offends that fundamental rights and freedoms can be overridden by a majority vote of a single legislature. The time to let it die has arrived.
Charter rights and freedoms are already subject to reasonable limits prescribed by law, as can be demonstrably justified in a free and democratic society. This is a matter of judgment, and who exercises that judgment strikes at the very heart of what democracy is all about.
The Supreme Court now has the ultimate power to decide whether a particular law violates reasonable limits. If a legislature disagrees with the court, its only remedy is the notwithstanding clause. But, under the general amendment procedure, Parliament plus two-thirds of the provinces with more than 50 per cent of the population of all provinces would have the last word. This measure would enhance accountability to the people.
The changes proposed here require the unanimous consent of both Houses of Parliament and all provincial legislatures. This is nearly impossible if each change is viewed in isolation. Taken as a package, however, the net benefits would be:
• A shift of some power from unelected bodies (the courts and the Senate) to elected legislatures;
• A more solid entrenchment of the Charter of Rights and Freedoms;
• Removal of the constitutional straitjacket that now requires unanimous consent for certain amendments;
• Making it possible for any Canadian to become Canada’s head of state.
All of these things would be good for Canadian democracy. What a wonderful 150th birthday present!
Tony Manera



COMMENTS

Tom Freda · 
Director at Citizens for a Canadian Republic / Citoyens pour une république canadienne
A highly rational and sensible commentary. It's 2017. If Canada is truly an independent nation, why can't we independently chose our own head of state - one who doesn't come exclusively from members of one family who live on another continent? 

The mindset of monarchists is so colonial. I can only attribute it to massive insecurity. Apparently, we Canadians are just plain too simple minded to afford the complexities of full nationhood. 

Truly embarrassing.

Laine Frajberg · 
McGill University
If you push them,you'll see that underneath they're basically Anglophiles who love Great Britain and regard Canada as an extension of the "mother country".At heart,they're still British Subjects first and Canadians second.(if at all)Their flag is the Union Jack-not the Leaf or even the Red Ensign.Their national anthem is God Save the Queen not O Canada (in any of its versions).They refer to our national holiday as Dominion Day not Canada Day.(I would have preferred Confederation Day myself.) And,of course,they adore Queen Elizabeth 2. and regard her every utterance as revealed truth.Sometimes,I think they would like to petition the UK Parliament to repeal the Statute of Westminister (1931) and the Constitution Act (1982) so that Canada can revert to colonial status and we can just be British Subjects again.

Chris Rainer · 
Pennsylvania State University Berks Campus
Getting rid of the Canada's Queen would be a slap in the face to the millions of Canadians (both dead and alive) who want the Queen to be our head of State.

Thousands lost their lives in the war of 1812. They were defending Canada. Getting rid of Queen would say that your deaths were worthless.

The system works very well. If we change it, who would be the head of state? Would that person be beholded to the Prime Minister just like the Michaëlle Jean. She did Stephen Harper's bidding by proroguing Parliament.

Only a Monarch can stand up to Prime Minister.
Tony Manera · 
1867 (Confederation) and 1982 (Constitution) seem more relevant to Canada`s future than the War of 1812. The Queen had nothing to do with Governor Michaelle Jean`s prorogation of Parliament at the request of Prime Minister Harper.
John Aba-Magyar · 
Simon Fraser University
Thousands of Canadian soldiers lost their life to help Britain in the First and Second World War. But that does not mean Brittain will have a head of state from Canada. Our system does not work very well because our head of state is a foreigner representing 16 other nations; this division of power is in fact working against Canada' interests. We need a head of state that is a born Canadian and represent only Canada. Chris Rainier your statement is not only childish, but to a Canadian patriot is irritating. Once we have chosen our own homegrown head of state, we will iron out the constitutional and other outstanding questions.
Laine Frajberg · 
McGill University
Yes,and keeping her as our HoS is a slap in the face to millions of Canadians,like myself,who want a Canadian as our HoS.
Mike Jolin
Most Canadians under 75 do not want a foreigner with the theoretical ability to meddle in our affairs, to be head of state. I am a true Canadian, while i am of French Canadian stock, i was born and live in Ontario, my patriotism is for my country only, which is how it SHOULD be! time to be rid of the "royal" welfare cheats, for GOOD!
Laine Frajberg · 
McGill University
Mike Jolin I'm with you Mike.Not only is Ms.Windsor not Canadian but ,more significantly, her primary loyalty is not to this country but to her own.(UK) A Canadian tennis squad will be squaring off against a British squad in the Davis Cup qualifying rounds in the near future.I doubt that our "Canadian" head of state will be cheering our boys on.And that's why she's got to go.
Tom Freda · 
Director at Citizens for a Canadian Republic / Citoyens pour une république canadienne
Really? Tell me one time when the queen has stood up to a Canadian prime minister.
Chris Rainer · 
Pennsylvania State University Berks Campus
Maybe the best present to Canada would be cutting all subsidies to the CBC. Let them stand on thier own two feet.
Tony Manera · 
More Canadians support the CBC than the monarchy.

Tom Freda · 
Director at Citizens for a Canadian Republic / Citoyens pour une république canadienne
I think your priorities are askew. You want to preserve a foreign-based monarchy yet cut support for the CBC, Canada's main source of Canadian news and culture? 

Your profile says your alma mater is Penn State. Are you even Canadian?
John Aba-Magyar · 
Simon Fraser University
Thousands of Canadian soldiers lost their life to help Britain in the First and Second World War. But that does not mean Brittain will have a head of state from Canada. Our system does not work very well because our head of state is a foreigner representing 16 other nations; this division of power is in fact working against Canada' interests. We need a head of state that is a born Canadian and represent only Canada. Chris Rainier your statement is not only childish, but to a Canadian patriot is irritating. Once we have chosen our own homegrown head of state, we will iron out the constitutional and other outstanding questions.
Laine Frajberg · 
McGill University
Yes,and keeping her as our HoS is a slap in the face to millions of Canadians,like myself,who want a Canadian as our HoS.
Mike Jolin
Most Canadians under 75 do not want a foreigner with the theoretical ability to meddle in our affairs, to be head of state. I am a true Canadian, while i am of French Canadian stock, i was born and live in Ontario, my patriotism is for my country only, which is how it SHOULD be! time to be rid of the "royal" welfare cheats, for GOOD!
Laine Frajberg · 
McGill University
Mike Jolin I'm with you Mike.Not only is Ms.Windsor not Canadian but ,more significantly, her primary loyalty is not to this country but to her own.(UK) A Canadian tennis squad will be squaring off against a British squad in the Davis Cup qualifying rounds in the near future.I doubt that our "Canadian" head of state will be cheering our boys on.And that's why she's got to go
Deb Richmond
Canada will not become a country unto itself until we sever the ties to the British monarchy. Just the notion of a monarch (or emperor) is offensive to anyone who truly believes in the equality of all human beings.
John Aba-Magyar · 
Simon Fraser University
Ms. Ricmond, a true Canadian patriot.
Luke Fisher · 
Earl of March Secondary School
Let's not set sail on what is certain to be a unmatchably rough sea of constitutional reform. Not worth all the time and energy it would take. The people "wanting" it are the media and academics and politicians. Ironically, the author himself is a former top-dog at the CBC. If we were to stumble down the road he wants, it would be a burden hanging around the country's neck for years. Nasty politics - coast to coast. We would face both federal and provincial hearings, followed by First Ministers Meetings - and lots of "secret" meetings too. Media circus.
Re change of Head of State - there are no cries for such grand change from the masses whatsoever. And never have been. All goes well. The author himself does state that he is in a fantasy of optimism with his broad hopes for constitututional reform. Then, why should the country bother trying to do it?
Tony Manera · 
It could, but need not be as complicated as you describe. Past efforts at constitutional reform (Meech Lake) failed because of the unanimity rule and uncertainty about the real significance of words such as "distinct society". What I propose is a simple straightforward replacement of the unanimity requirement by the General Amendment formula (7 provinces with more than 50% of total provincial population) plus Parliament. This formula is already in place. If this simple change were made, then the monarchy, notwithstanding clause and senate reform could be debated on their merits, which the current constitutional straitjacket prevents us from doing.
Luke Fisher · 
Earl of March Secondary School
Tony Manera Simple change? Nothing constitutional is simple - especially in this world of meaner and meaner politics.,All goes well here. Thanks for your response and I'll keep my eye out for your stuff.
Mike Jolin
Luke Fisher My French Canadian ancestors were here LONG before yours and, my Miq'mac cousins for several thousand years, none of us consider some old bag living 1/4 World away to be relevant to our country; we are NOT a British colony, we are Canadians!
Luke Fisher · 
Earl of March Secondary School
Mike Jolin I accidently pressed the wrong button and said I agreed with your post. Sorry about that. And, you say that "none of us consider the old bag to be relevant to our country." Well, there are millions of Canadians who would disagree with you. The next time she comes to Canada, it will be one of the greatest public and media events of the year. Thousands and thousands showing up at various sites in the country. Even the world media would want to watch some of it. Without that Brit part of history, we'd be living under the Stars and Stripes.
Tom Freda · 
Director at Citizens for a Canadian Republic / Citoyens pour une république canadienne
Luke Fisher Canadians show up to see the royals because they're A-list celebrities. That's it. Which, I'm sure most Canadians would agree is not an optimal prerequisite for the highest office in the country. Check the media accounts of royal visits to the US or any other republic. (They did, after all, visit many Commonwealth republics during the queen's jubillee.) They drew crowds there as well. Yet funny thing; I don't hear any of them advocating returning to monarchy.

And about "Without that Brit part of history, we'd be living under the Stars and Stripes," maybe that's true, maybe not. Who cares? Having a Canadian as our head of state does not mean history books will be rewritten. What it does mean is that we'll have relegated the last of the colonial era to history and moved on to become a mature nation - something that ALL countries do eventually.
John Canadien
I would prefer a republic. The current system basically allows a PM that has a majority in Parliament to be a virtual dictator. Certainly we are seeing our current PM acting in such a manner right now.
Mike Jolin
Wow John, what a BS statement, we got RID of our Dictator, last fall!
Luke Fisher · 
Earl of March Secondary School
Dictator? Pierre Trudeau, October, 1970.

Keith Alexander Marchand · 
Ottawa, Ontario
God save the Queen and the Crown in Canada. If it isn't broken, don't fix it. It's a well tuned system of government.

Tony Manera · 
I join you in "God save the Queen." That`s why I propose abolition of the monarchy only after she is no longer in office.

Keith Alexander Marchand · 
Ottawa, Ontario
Mr Manera, the cost associated of transfer from a constitutional monarchy to a yet to be decided system of government is reckless and costly. Is it truly neccesary? First we would need to get all the provinces on board.

Mike Jolin
Keith, "god" is a fallacy and screw the old bag and her inbred family of welfare cheats! Guess what, the majority of Canadians want to be masters of our own country... what is a French Canadian doing kissing the Queen's butt, anyway?
Like · Reply · Feb 24, 2017 3:16am

Tom Freda · 
Director at Citizens for a Canadian Republic / Citoyens pour une république canadienne
Keith Alexander Marchand Cost? Are you aware that it'll cost tens of millions of dollars to transition from Queen Elizabeth to King Charles? ie; money, official portraits, rewording legal government documents, etc.. On the other hand, making the governor general the official head of state only requires rewiting legal documents to say "The People of Canada" rather than "Queen Elizabeth II."

Then there's the political and cultural damage. For decades, public opinion has unanimously proven that Canadians overwhelming do not want the monarchy under Charles when the queen's reign ends. Are you willing to sacrifice our unity as a country to preserve your monarchy?

Bill Mahaffy · 
Works at Retired
Mr. Manera, ask yourself how we would benefit by getting rid of the monarchy? Would it make us more democratic? Apparently not, since six of the top ten most highly-rated democracies are constitutional monarchies. Would it make our head of state more accountable to the public? Two words: Donald Trump. What would we replace it with and in what way would the replacement be an improvement? Anti-monarchists such as you like complaining about what we have but none of you have suggested anything which is better.
Tony Manera · 
Given that modern monarchs do not exercise any power, you cannot attribute the success of any "highly rated" democracy to their monarchy, just as you cannot blame Queen Elizabeth for the consequences of Brexit. The monarchy is basically irrelevant. As to what would replace it, this question is answered in the body of the article I wrote.
Bill Mahaffy · 
Works at Retired
In fact, you said that for the time being, we could use the Governor General. You did not provide a long-term solution. And we did not select the Governor General either. You have to do better than this.
Tony Manera · 
There is no reason why the Governor General could not be the long term solution if desired. While it`s true that we did not select the GG, he didn`t get there by an accident of birth either. He was selected by the elected prime minister of the day. I agree that we can do better, but that would have to wait for the constitutional amendment that I have proposed.
David Newland · 
Works at Musician/Singer/Songwriter
Tony Manera I'll go you one better: the GG should be First Nations, Inuit or Metis.

Anyone who thinks that's an unfair system is reminded that we currently have a monarch, living in England, who was born into the job.
Tony Manera · 
Any suitably qualified Canadian should be eligible for the position of Canada`s head of state. Drawing from Canada`s First Nations population for our first post-monarchy head of state would be hugely symbolic and most appropriate. Thank you for your excellent suggestion
David Newland · 
Works at Musician/Singer/Songwriter
Tony Manera as long as the position is appointed, not elected, arbitrary choice is an issue. I suggest we simply make it explicit. There's more reason to narrow the field to Indigenous peoples than to the English royal family, that's for sure.

It's critical to keep in mind that FN treaties, in particular, were often signed with the Crown - represented by the Queen - and not with Canada, though it is Canada's view that we inherited that relationship. This means that FN, Inuit and Metis may have a stake in the monarchy that is different from that of the public at large.

Representing that relationship in a visual, public way is one aspect of my suggestion that the GG be chosen from among First Peoples. Another is the fact that historical injustice and inequity mitigate against the possibility of an Indigenous head of state. "Any suitably qualified Canadian" is a term that could be as exclusive as you wish it to be inclusive.

The GG appointment has been for some time a way to symbolically address the lack of women and people of colour at the highest levels of our government. Given that our entire nation is built atop existing nations, I don't see why we should not use the position to underline and to perpetually reflect the unique position of First Peoples. 
Tony Manera · 
Food for thought!
Laine Frajberg · 
McGill University
It would give us a sense of enhanced national pride.Most normal countries neither have nor desire a foreign and non-resident national as their HoS.We're an independent country now.Let's start acting like one.
